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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.60 (DU) 14.  

Complainant             :  State 

          Vs 

Accuseds     :  Indra Das 

  

  Charge : U/S 302 IPC 

 

Dates of hearing  : 30.7.14, 13.8.14, 12.11.14, 21.1.15, 6.2.15, 

29.4.15. 22.7.2015. 

Date of Judgment   : 5.8.2015. 

For the State : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. D.Saharia, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Indra Das is put for trial for allegation of charge 

U/S 302 of IPC.  

 

2. The prosecution case, according to FIR, in brief, is that on or about  3 

PM of 1.8.13 the complainant was informed over phone from Cell 

No.9613251765 that accused killed  his wife Priyanka @ Dulumani Das by 

striking with a spade at about 11 AM. In that incident other accused Raju Das 

and Smti. Bhagawati Das also involved.  Hence this prosecution case.   

 

3. The FIR was lodged by complainant, Paritosh Dey before the O/C, 

Kalaigaon P.S. On received of the ejahar the O/C, Kalaigaon P.S. registered the 

case vide Kalaigaon P.S.  case No. 113/13  U/S 302/34 IPC and after 
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completion of usual investigation the O/C, Kalaigaon P.S. sent up the case for 

trial against the accused Indra Das by filing charge-sheet U/S 302 IPC.  

 

4. On being appeared accused Indra Das and after hearing both parties 

framed charge U/S 302 IPC. Particulars of the charge is read over and 

explained to the accused, to which he pleaded not guilty and claims to stand 

trial.   

 

5.  To substantiate the case, prosecution examined as many as twelve 

numbers of witnesses. After completion of prosecution evidence accused 

person is examined U/S 313 Cr.P.C.  All the allegations made against the 

accused and incriminating materials appear against the accused are put before 

him for his explanation, where he denied all the allegations and declined to 

give defence evidence.   

 

6.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

   POINTS FOR DETERMINATION   

 

7. The points for decision in this case is whether on 1.8.13 at about 11 AM 

at Ganakpara under Kalaigaon P.S, committed murder by intentionally causing 

the death of Priyanka @ Dulumani Das? 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW.1, Dr. Jayanta Kr. Deka stated that on 2.8.13, while he was posted 

as M. & H.O. 1 at Udalguri Civil Hospital, he has performed post-mortem upon 

the dead body of Dulumani Das, 20 years female in reference to Kalaigaon P.S. 

GDE No.7/13 dated 1.8.13. The dead body was identified by UBC/313 Jayram 

Nath, Sudhangshu Das, father and Paritosh Dey. On examination, he found the 

following:- 
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EXTRANAL APPEARANCE:-   

The body is thin built, wearing yellowish “Saree”, red blouse with white 

inner wear, Golapi petticoat. Rigor-mortis loose. On careful examination 

following injuries are found- 

Scalp injury (sharp cut)  extending from lower lobe of the ear to parietal 

bone, two numbers ( left side) size 6 cm x 2 cm and one at right side of 

temporal bone.  

CRANIUM AND SPINAL CANAL:-   

 

Scalp- injury. Skull- fracture just below the injury at 3 sides. Membranes are 

cut. Brain- brain tissue exposed out few amount, Liver, Kidneys, Bladder, 

Organs of generation- all are normal.  

THORAX:-  

Walls ribs and cartilages-  Normal. 

Pleurae, Laryax and trachea, lungs, Vessels- all are normal.   

ABDOMEN:- 

Walls, Peritoneum, Mouth, pharynx, oesophagus, Stomach and its contents, 

Small intestine and its contents, Large intestine and its contents- all are 

normal. 

More details description:-   

Scalp injury. 

Skull fracture and bleeding. 

Fracture and dislocation of right little finger.  

 The doctor opined that the death is due to shock and haemorrhage due 

to sever traumatic head injury. Time since death 24 to 35 hours before post-

mortem examination. Ext.1 is his post-mortem report and Ext.1(1) is his 

signature.  

 In cross-examination doctor admitted that  deceased sustained two 

head injuries. One was fracture injury and other one is lacerated injury.  

 

 

10. PW.2, Hem Chandra Deka,   stated that on the day of incident he was 

informed by his brother Bhupen that accused killed his wife. He immediately 

rushed to the house of accused and had seen the wife of the accused was 
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lying on the floor. The neighbour Bhupen Das, Minarul Ali, Jagadish Chouhan 

stated to him that accused had killed his wife by means of a spade. Then the 

dead body of the deceased was made inquest where he put his signature. He 

turned hostile.  

  

11. PW.3, Smti. Bhagawati Das, the mother of the accused stated that 

deceased, who is her daughter-in-law without cohabiting with his son always 

slept with her. She treated her as her own daughter. She never thinks that her 

daughter-in-law was a physically handicapped. On 1.8.12  her son, after 

arrived from paddy field have his launch and take rest at home. During that 

time  she went out to bring their cattle from “Basti”. At that time her daughter-

in-law also there. She heard a screaming  like “Marilo-Marilo” of her daughter-

in-law. On hearing  alarm  of her grand daughter  she rushed to their home 

and had seen her daughter-in-law lying injured in the floor smeared with 

blood. Since then her son was missing from their home. She also saw a spade 

with broken handle  lying near her daughter-in-law.  

  In cross-examination  she admitted that  her son complained her that 

her daughter-in-law did not co-operate in cohabiting for which even many 

quarrel took place. She interfered on such quarrel.  

 

12. PW.4, Minarul Hoque stated that at the relevant time he was busy in 

cultivation in paddy field. During that time he heard screaming  in the house of 

the accused. Then he rushed to the place of occurrence and saw the deceased 

was lying on the floor with head injury smeared with blood. In the side of the 

deceased he saw a spade with broken handle lying there. During that time the 

accused found absent. The neighbour people shouted that accused has killed 

his wife. 

 

13. PW.5, Md. Inamul Hoque stated that at the relevant time he and his 

brother PW.4 were busy in their paddy field. On being heard screaming  in the 

house of the accused he rushed to their home and had seen the dead body of 

the deceased was lying smeared with blood in the Varanda. He also saw a 

blood stain  spade with broken handle  lying near the injured. 
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14. PW.6, Miss. Sangita Biswas stated that at the time of incident she was 

at her maternal uncle’s home. On that day their school was Bandh. So, 

deceased, who is her aunty did not allow her to go.  At the relevant time his 

uncle i.e. the accused took rest  after having his launch. Her grand mother 

went out to bring cattle. She was read in their home. During that time a 

quarrel took place in between her uncle and aunty. While she just came out 

from their home she heard a screaming sound of her aunty like “Marilo-Marilo”. 

She rushed to their home and had seen her aunty lying with head injury 

smeared with blood. She also saw blood stained spade with broken handle 

lying near the injured.  On raising alarm her grand mother alongwith the 

villagers arrived there. She turned hostile.         

  

15. PW.7, Ghana Kanta Sarma  stated that the incident took place on or 

about 1 ½ years ago. He heard about the incident after ½ an hour of the 

incident. He heard that accused killed his wife by means of a spade. He 

immediately went to the place of occurrence.  During investigation police has 

seized one spade by which the accused killed his wife. Ext.2 is the seizure list. 

Ext.2(1) is his signature.  

 

16. PW.8, Karun Ch. Deka stated that the incident took place on or about 

11 months ago. He has not seen the incident. At the time of incident he was at 

Kalaigaon Circle Office. He being lot Gaonburah of the village informed the 

matter to police. He was informed that accused had killed his wife by means of 

a spade. During investigation police has seized one spade by which the 

accused killed his wife. Ext.2 is the seizure list. Ext.2(2) is his signature.  

 

  

17. PW.9, Amarjyoti Baruah,  S.I. of police  i.e. I.O. of the case  stated that 

on 1.8.13 he was posted as S.I. of Police at Kalaigaon Police Station. On that 

day about 12.40 PM on being received an information about a murder in the 

village Kendutal, he alongwith Inspector Mamtazudding Ahmed and other staff 

went to the place of occurrence after giving GDE No.7/13. In the meantime he 

prepared sketch map vide Ext.3. Ext.3(1) is his signature. He recorded the 

statement of witnesses at the place of occurrence. As shown by witnesses he 
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seized  a spade with broken handle which was used by the accused in killing 

the deceased. Ext.2 is the seizure list. Ext.2(3) is his signature. After killing the 

deceased the accused fled away. The witness Sangita Biswas  stated to him 

that at the relevant time her grand mother went out to bring cattle near the 

Basti. During that time while her aunty was sleeping his uncle struck her with a 

spade on head of her aunty. While her aunty raised alarm she resisted her 

uncle. Then her aunty passed away and her grand mother also arrived there. 

During that time her uncle Indra Das fled away from the place of occurrence.  

Ext.5 is the statement of Sangita Biswas and Ext.5(1) is his signature. Similarly, 

the witness Hem Ch. Deka stated to him that while he was busy in working at 

paddy field, on being hearing hue and cry of some woman he rushed to the 

house of accused from the paddy field. He saw their daughter-in-law Priyanka 

lying dead smeared with blood and a spade  with broken handle lyingnear the 

deceased. During that time the owner of the house  Bhagawati Das  and her 

grand daughter Sangita stated that Indra Das has assaulted Priyanka with a 

spade while she was in sleep caused her injury on various part of the body. 

They tried to save the deceased but failed. Ext.6 is the statement of Hem Ch. 

Deka. Ext.6(1) is his signature. Ext.7 is the ejahar filed by complainant. 

Ext.7(1) is the signature of complainant Paritosh Dey and Ext.7(2) is the 

signature of O/C, Mamtazuddin Ahmed alongwith his registration note. On 

being his transfer he handed over the record to O/C, Kalaigaon P.S.  

 

18. PW.10, Md. Mamtazudding Ahmed stated that on 1.8.13 he was posted 

at Kalaigaon P.S. as O/C. On that day on or about 12.40 PM he was informed 

by SDPO, Bhergaon over phone that  a murder has taken place  in the village 

Kendutal. Accordingly after giving GDE No. 7/13 at about 12.40 PM he 

alongwith SI Amarjyoti Baruah and other staff went to the place of 

occurrence.Ext.4(8) is the  certified copy of said GDE. Upon the basis of said 

GDE SI Amajyoti Baruah has investigate the case.  

19. PW.11, Sri Mahendra Kalita stated that on 3.8.13,  while he was posted 

as Chief Judicial Magistrate, Udalguri in connection with Kalaigaon P.S. case 

113/13, as per request of the I.O., he has   recorded  the statement of accused 

Indra Das as per provision U/S 164 Cr.P.C. Then accused was remanded back 

to jail.  Ext.9 is the confessional statement of and Ext.9(1), 9(2), 9(3) , 9(4), 
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9(5), and 9(6) are his signature. After recording the statement accused put his 

signature in his presence. Ext.9(7), 9(8) and 9(9) are the signatures of 

accused. Ext.10 is his order in the order sheet and Ext.10(1) is his signature.   

Though he has been exposed to long cross-examination but evidence 

as to he recorded the confessional statement as per provision U/S 164 Cr.P.C. 

and where accused made such statement voluntarily has remained unshaken.  

 

20. PW.12, Sri Prasanna Sarma stated that on October,13  he was posted 

as a SI  of police at Kalaigaon P.S. During that period, he has been entrusted 

to investigate the Kalaigaon P.S. case No.113/13. After received the record for 

investigation, he has thoroughly perused whole the case record. It appears 

from the record that the S.I. A.J. Baruah has almost completed investigation. 

So, he submitted charge-sheet vide C.S. No.110/13 dated 30.11.13 against the 

accused Indra Das U/S 302 IPC. Ext.10 is the charge-sheet. Ext.10 (1) is his 

signature. 

 

  

 

21. These much is the prosecution evidence.  

 

22.  Defence plea is total denial while his statement was recorded U/S 313  

Cr.P.C. 

 

23. I have also heard argument put forwarded by ld. counsels for both 

parties. 

 

23. Ld. counsel for accused submitted that here in this case there is no any 

eye witness. Accused at the pressure of police confessed before the ld. 

Magistrate  as he did not made confession voluntarily. So, such confession has 

no value to convict the accused in the present case. Thereafter, PW.2 and 

PW.6 turned hostile. The hostile portion of evidence is not confirmed by the 

I.O. to rely the said evidence to convict the accused. Under such 

circumstances, accused is  entitled to get the benefit of doubt.  

 



 8 

 

24. On the contrary, ld. P.P., Mr. B. Das submitted that prosecution has 

ably prove the case  beyond any reasonable doubt. As such, the accused is 

required to be convicted for the alleged charge.  

 

25. Keeping in view, the rival contention submitted by the ld. counsel for 

both parties, I am going to dispose the case as follows.  

 

26. A careful scrutiny of the prosecution witnesses narrated herein above 

would go to show that admittedly there is no eye witness to the occurrence. 

The prosecution, therefore, has put to make out a case against the accused on 

the basis of confessional statement of the accused, circumstantial evidence. An 

analysis of the evidence recorded in the course of trial and the documents 

exhibited shows that there are several circumstances which appears against 

the accused.  

 

 Firstly, the confessional statement made by the accused before the ld. 

Magistrate.  

 Secondly, there is an evidence of PW.3, the mother of the accused that 

deceased without cohabiting with the accused used to sleep with her. On first 

of august,12 when her son (accused) after having his launch take a rest at 

home, she (PW.3) went to bring cattle from nearby “Basti”. She heard a 

scream of deceased like “Marilo-Morilo”. She also heard a raising alarm of her 

grand daughter (PW.6). she rushed to their home and saw deceased lying with 

head injury smeared with blood. But she did not see his son. She also noticed 

a spade with a broken handle lying near the deceased.   

 Thirdly, there is a clear evidence of PW.6 that at the relevant time she 

was in the home of the accused, who is her maternal uncle. Her uncle 

(accused) after arrived from paddy filed having his launch and rest for a while 

at home. Her grand mother (PW.3) went out to bring cattle. Then an 

altercation took place between her uncle and aunty. While she went for a while 

to her friend she heard a screaming of her aunty like “Moroilo-Morilo”. She 

immediately arrived  at her uncle’s home and saw her aunty lying with severe 
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head injury smeared with blood. She also saw a spade with broken handle. On 

hearing her alarm PW.3 and neighbours arrived there. 

  Fourthly, on hearing commotion in the house of the accused PW.2,4,5 

arrived at the place of occurrence and had witnesses deceased lying with head 

injury, smeared with blood and spade with broken handle lying near the 

deceased.  

 Fifthly, immediately after the incident accused left his house and in the 

next day he surrendered before the police station. Accused stated to PW.9 

(I.O.) that since the day of marriage deceased did not cohabit with him and 

tried to avoid sleeping with him. For that reason he always engered and took 

quarrel with the deceased. Accordingly he confessed before the I.O. and I.O. 

after recording  his statement sent accused to the ld. CJM, Udalguri to have his 

confessional statement.  

 The sixth incriminating circumstances in this case is that PW.1, the 

doctor who performed Post-mortem upon the dead body of the deceased 

found following injuries:-  Scalp injury (sharp cut)  extending from lower lobe 

of the ear to parietal bone, two numbers ( left side) size 6 cm x 2 cm and one 

at right side of temporal bone. Skull fracture just below the injury at 3 sides.  

 

 Seventhly, the I.O. seized a spade with broken handle which was 

alleged to be used by the accused in assaulting the deceased in presence of 

witnesses. It may be mentioned that a spade is a heavy sharp cutting weapon 

which may cause severe fatal scalp injury even may cause the fracture of 

bone.   

 Lastly, while statement of accused was recorded U/S 313 Cr.P.C. he 

admitted that he killed the deceased as because she (deceased) did not allow 

him to cohabit. He further stated that according to his mother-in-law  the 

deceased was a transgender.  Deceased did not sleep with him. She 

(deceased) used to sleep with his mother. He again stated that he has not 

assaulted her with intention to kill her. Out of anger he lost his sense and 

power of thinking.  

 

27. In the case in hand, it appears from the evidence that at the relevant 

time accused after having his launch took some rest and a quarrel took place in 
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between  the accused and deceased. There is a clear evidence that accused 

and deceased always took quarrel on the ground that the deceased did not 

allow accused to sleep with her neither share in cohabiting.   

28. The FIR reveals that the accused married the deceased who is 

informant’s daughter according to social customs. On 1.8.13 he was informed 

over phone from Cell No.9613251765 that accused killed  his wife by striking 

with a spade. He suspected in that incident Raju Das and Smti. Bhagawati Das 

are also involved. But prosecution failed to produce the informant Paritosh Dey 

as he was died which is confirmed by the E.O. who served summons to him. In 

fact informant is not an eye witness to the occurrence.  

29. Learned counsel for accused submitted in the argument that informant 

of the FIR is not an eye witness to the occurrence. Hence, they raise doubt as 

to the FIR. 

30. It is true that in the instant case, FIR was lodged by one Paritosh Dey 

on the very day of incident. Besides, the informant is not an eye witness to the 

occurrence. In the similar situation Honb'le Apex Court observed in Nankhu 

Singh V /s State of Bihar (AIR 1973 SC 491) that "FIR is not a substantive 

piece of evidence. It is an information of a cognizable offence given u/s 154 of 

Cr.p.c. and if there is any statement made therein it can only be used for the 

purposes of contradicting and discrediting a witness u/s 145 of the Evidence 

Act. In the second place, the statement given by the informant need not 

necessarily be an eye witness account of what he has actually seen. There 

were others who had gone along with him who could have furnished him with 

information as to what transpired in as far as it was in their knowledge. If 

these aspects had been put to PW 11, he would have had an opportunity of 

explaining the statement made' in FIR but since that the opportunity was not 

given, any comment based on the statement given by PW 11 in the FIR with 

without effect."  
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31. In the instant case, the FIR lodged by informant on the very day of the 

incident on being came to know about the incident at about 3 PM. But FIR 

bears the name of the accused and brief description of the incident. As such 

merely because the informant is not an eye witness can't be ground to discard 

the FIR. 

 

31.      Another point  raised by the ld. Counsel for accused is that  non-

examination of the informant is fatal to the prosecution case.  

32. Here in the present case, since the complaint is not an eye witness to 

the occurrence. So non-examination of the complainant who would have 

narrated only the consequent part of the story is not fatal , particularly when 

the other prosecution witnesses are there to deposit it. As such, I cannot agree 

with the submission advanced by ld. Counsel for accused.  

33. A perusal of the whole case record including the evidence, it is not 

disputed that accused after surrendered before the police station stated to I.O. 

PW.12 about the circumstances under which he killed his wife. Accordingly he 

was  sent to Magistrate for record his confessional statement. PW.11, Sri 

Mahendra Kalita, the ld. Magistrate stated that on 3.8.13,  while he was posted 

as Chief Judicial Magistrate, Udalguri in connection with Kalaigaon P.S. case 

113/13 as per request of the I.O., he has   recorded  the statement of accused 

Indra Das. The aforesaid accused Indra Das produced before him at about 

3.30 PM of 2.8.13 to have his confessional statement recorded. He has 

ascertained that the alleged offence punishable U/S 302/34 IPC  and was 

committed at a place Ganakpara on 1.3.13 at about 11 AM. He asked the 

accused in detail relating to his detention after arrest  and he stated that he 

was arrested at Kalaigaon P.S. on 2.8.13 and detained at the police station. 

Then he was detained at Mangaldai jail till 8.8.13 and accused was produced 

before him on 3.8.13 at 10.30 am. Before recording his statement he has 

examined the body of the accused. It appears no injury seen on the body of 

the accused nor he has complained any injury at the time of production. He 

has put question in regard to his age, marital status, occupation, monthly 

income and whether the police threatened or applied any force  to make any 

such statement. He has been answered detail in my report. He has also 

explained about the gist of provision U/S 164 Cr.P.C. Thereafter, he explained  
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him that he is not an officer of police  but a Magistrate, whether he was 

influenced or threatened by any police personnel or any other personnel  for 

making such confessional statement. But he denied. He has also explained the 

consequences  of confession. He has placed the accused under the supervision 

of his office peon Sri Dharani Barman for reflection from 10.30 am to 2 pm. 

The accused again brought before me on 3.8.13 at about 10.30 am at Udalguri 

court. Again he has explained the consequent of Section 164 Cr.P.C. then he 

has recorded the statement of the accused. He made statement voluntarily 

before him. After recording his statement he has read over it and he accepted 

as correct. After recording his statement the accused was remanded back to 

jail at 3 PM.  Ext.9 is the confessional statement of and Ext.9(1), 9(2), 9(3) , 

9(4), 9(5), and 9(6) are his signature. After recording the statement accused 

put his signature in his presence. Ext.9(7), 9(8) and 9(9) are the signatures of 

accused. Ext.10 is his order in the order sheet and Ext.10(1) is his signature.  

Though he has been exposed to long cross-examination, but the evidence as 

to accused confessed before the ld. Magistrate voluntarily after due reflection 

has remained unshaken.   

 

34. It appears that the confessional statement was recorded on 3.8.13. 

There is no any instances that at any point of time accused raised any 

objection against the record of confessional statement. From the manner and 

mood of recording of aforesaid confession  as stated in Ext.9 and 10 ant the 

evidence of PW.11, it appears that the accused made statement voluntarily. 

Again in the instant case , the Magistrate who recorded the confession is 

appeared and proved the confession and voluntary nature of the same. As 

such, confessional statement recorded by the Magistrate beyond any question 

of doubt. Hence admissible.  

35. Admittedly, at the relevant time of incident accused after having his 

launch took rest for a while.  During that time accused’s mother (PW.3)  went 

out  to bring cattle. PW.6 initially read in the house of the accused. During that 

time a quarrel took place in between her uncle and aunty. While PW.6 just 

came outside from their home she heard a screaming sound like “Marilo-

Marilo” of her aunty. She (PW.6) rushed to their home and had seen her aunty 

lying with head injury smeared with blood. She also saw blood stained spade 
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with broken handle lying near the dead body.  On raising alarm her grand 

mother alongwith the villagers arrived there. That has supported by her grand 

mother (PW.3). Though both the PWs i.e. PW.3 and 6 were exposed to long 

cross-examination but the evidence as to after having launch and altercation 

took in between the deceased and accused  and while PW.6 went out for a 

while to one of her friends house she heard a screaming like “Marilo-Marilo” of 

her aunty, she (PW.6) rushed to their home and had seen her aunty lying with 

head injury smeared with blood and  also saw blood stained spade with broken 

handle lying near the injured, has remained unchallenged. 

 

36. It has been held in Bodhraj Vs. State of J & K, reported in AIR 2002 SC 

3164 that-  

“The last seen theory comes into play where the time-gap between the point of 

time when the accused and the deceased are seen last alive and when the 

deceased is found dead is so small that possibility of any person other than the 

accused being the author of the crime becomes impossible. It would be difficult  

in some cases to positively establish that the deceased was last seen with the 

accused when there is a long gap and possibility  of other persons coming in 

between exists. In the absence of any other positive evidence to conclude that 

the accused and the deceased were last seen together, it would be hazardous 

to come to a conclusion of guilt in those cases.”  

37. In the instant case, the evidence of PW.3 is clear that accused after 

having his launch took rest for a while.  During that time PW.3  went out  to 

bring cattle and  PW.6 clearly stated that during that time a quarrel took place 

in between her uncle and aunty. She (PW.6) went out for a while. After about 

5 minutes she heard a screaming sound like “Marilo-Marilo” of her aunty. She 

(PW.6) rushed to their home and had seen her aunty lying with head injury 

smeared with blood. She also saw blood stained spade with broken handle 

lying near the dead body. So, the time gape   between the time when the 

deceased was seen last arrived by the PW.3 and 6 and the deceased is found 

dead with severed injury is so small that the possibility  of any person other 

than the accused being the author of the crime becomes impossible.  
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38. Another point is to be look into the present case is that at the relevant 

time other than accused and deceased none was present in their home.  

 

39. The evidence of PW.2,4,5 have supported the evidence of PW.3 and 6. 

They stated that on hearing commotion in the house of the accused they 

immediately arrived in the place of occurrence and had witnesses deceased 

lying with severe head injury smeared with blood. They also saw a spade with 

broken handle lying near the injured. It appears that PW.3 and 6 are close 

relatives of the deceased. So, the question may arrive as to interestedness of 

their evidence.  

 

40. Law is well settled – “ Interested witnesses are not necessarily false 

witnesses though the fact that those witnesses have personal interest or stake 

in the matter must put the court on its guard, that the evidence of such 

witnesses must be subjected to close scrutiny and the court must assess the 

testimony of each important witness and indicate the reasons for accepting or 

rejecting it and that no evidence should be at once discharged simply because 

it came from interested parties.” (vide (a) Siya Ram Rai Vs State of Bihar 

(1973)3 SCC 241; (b) Sarwan Singh vs State of Panjub (1976)4 SCC 369; (c ) 

Birbal vs Kedar AIR 1977 SC 1; (d) Gopal Singh vs State of U.P. AIR 1979 SC 

1822; (e) Hari Obdulla Reddy vs State of Andhra Pradesh (1981) 3 SCC675 and 

(f) Anvvaruddin vs Shakoor JT (1990)2 SC 83).  

 

41. In the instant case, no doubt PW.3 is the mother-in-law of the 

deceased and PW.6 is the niece of the deceased. On the other hand PW.3 is 

the mother of the accused and PW.6 is the niece of the accused. So, from that 

angle, they are equally related to the deceased as well as accused. So, no 

question is arises as to partisanness of their evidence. Besides, though both 

the aforesaid PWs were exposed to long cross-examination but their presence 

at the place of occurrence cannot be unshaken. They have not been cross-

examined or even suggestion has been made why they implicate the accused 

falsely. So, considering the previous statement made by these witnesses and 

the surrounding circumstances, their evidence cannot be thrown over broad 

simply on the ground that their evidences come from interested parties.  
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42. Another point is to be discussed in the present case is that the I.O. 

during investigation has seized one spade with broken handle in presence of 

witnesses vide Ext.2, seizure list. The prosecution story as well as confessional 

of the accused is that at the relevant time accused assaulted his wife by means 

of a spade. PW.1, the doctor who performed Post-mortem upon the dead body 

of the deceased found following injuries:-  Scalp injury (sharp cut)  extending 

from lower lobe of the ear to parietal bone, two numbers ( left side) size 6 cm 

x 2 cm and one at right side of temporal bone. Skull fracture just below the 

injury at 3 sides. A spade is a heavy sharp cutting weapon which may cause 

severe fatal scalp injury even may cause the fracture of bone.  Lastly, the 

accused admitted his guilt while his statement was recorded U/S 313 Cr.P.C. 

He stated that he killed deceased as because she (deceased) did not allow him 

to cohabit. He further stated that according to his mother-in-law  the deceased 

was a transgender. Deceased did not sleep with him. She (deceased) used to 

sleep with his mother. Of course he stated that he has not assault her with 

intention to kill her. Out of anger he lost his sense and power of thinking. 

 

43. In view of the aforesaid discussions, the circumstances narrated by 

prosecution are found to be ably proved beyond reasonable doubt as follows:-  

 

 Firstly, the confessional statement made by the accused before the ld. 

Magistrate.  

 Secondly, there is an evidence of PW.3, the mother of the accused that 

deceased without cohabiting with the accused used to sleep with her. On first 

of august,12 when her son (accused) after having his launch take a rest at 

home, she (PW.3) went to bring cattle from nearby “Basti”. She heard a 

scream of deceased like “Marilo-Morilo”. She also heard a raising alarm of her 

grand daughter (PW.6). she rushed to their home and saw deceased lying with 

head injury smeared with blood. But she did not see his son. She also noticed 

a spade with a broken handle lying near the deceased.   

 Thirdly, there is a clear evidence of PW.6 that at the relevant time she 

was in the home of the accused, who is her maternal uncle. Her uncle 

(accused) after arrived from paddy filed having his launch and rest for a while 
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at home. Her grand mother (PW.3) went out to bring cattle. Then an 

altercation took place between her uncle and aunty. While she went for a while 

to her friend she heard a screaming of her aunty like “Moroilo-Morilo”. She 

immediately arrived  at her uncle’s home and saw her aunty lying with severe 

head injury smeared with blood. She also saw a spade with broken handle. On 

hearing her alarm PW.3 and neighbours arrived there. 

  Fourthly, on hearing commotion in the house of the accused PW.2,4,5 

arrived at the place of occurrence and had witnesses deceased lying with head 

injury, smeared with blood and spade with broken handle lying near the 

deceased.  

 Fifthly, immediately after the incident accused left his house and in the 

next day he surrendered before the police station. Accused stated to PW.9 

(I.O.) that since the day of marriage deceased did not cohabit with him and 

tried to avoid sleeping with him. For that reason he always engered and took 

quarrel with the deceased. Accordingly he confessed before the I.O. and I.O. 

after recording  his statement sent accused to the ld. CJM, Udalguri to have his 

confessional statement.  

 The sixth incriminating circumstances in this case is that PW.1, the 

doctor who performed Post-mortem upon the dead body of the deceased 

found following injuries:-  Scalp injury (sharp cut)  extending from lower lobe 

of the ear to parietal bone, two numbers ( left side) size 6 cm x 2 cm and one 

at right side of temporal bone. Skull fracture just below the injury at 3 sides.  

 

 Seventhly, the I.O. seized a spade with broken handle which was 

alleged to be used by the accused in assaulting the deceased in presence of 

witnesses. It may be mentioned that a spade is a heavy sharp cutting weapon 

which may cause severe fatal scalp injury even may cause the fracture of 

bone.   

 Lastly, while statement of accused was recorded U/S 313 Cr.P.C. he 

admitted that he killed the deceased as because she (deceased) did not allow 

him to cohabit. He further stated that according to his mother-in-law  the 

deceased was a transgender.  Deceased did not sleep with him. She 

(deceased) used to sleep with his mother. He again stated that he has 
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assaulted her with not     intention to kill her. Out of anger he lost his sense 

and power of thinking.  

 

44.  All these facts taken cumulatively form of a chain so complete that 

there is no escape from the conclusion that within all human probability the 

murder was committed by the accused and none else. The established 

circumstances do not admit of explanation on any other hypothesis than that 

of the guilt of the accused.  

 

45. Ld. counsel for accused submitted even if the accused assault his wife, 

but he has no any intention to kill her. If a person goes into a shock and 

remained under stress of provocation and when he committed the offence he 

was still acting under influence of stress and had not required self control then 

the then the exception would be applicable.  

 

46.  In this connection, I may rely a case law i.e. State of Orissa Vs 

Bhagaban Barik on 2 April,1987 Equivalent citations : 1987 AIR 1265, 1987 

SCR (2) 785. It has been held in the aforesaid judgment that –  

“HELD:1. The judgment of acquittal entered by the High Court was apparently 

erroneous and has caused manifest miscarriage of justice. It is surprising  that 

the High Court should have given credence to the defence plea of mistake of 

fact under S.79 of the IPC 1860.”  

2. Under s. 79 of the IPC although an act may not be justified by law, yet if it 

is done under a mistake of fact, in the belief of good faith that it is justified by 

law it will not be an offence. The question of good faith must be considered 

with reference to the position of the accused and the circumstances under 

which he acted. In view of s. 52 of the IPC "good faith" requires not logical 

infallibility but due care and attention. The question of good faith is always a 

question of fact to be determined in accordance with the proved facts and 

circumstances of each case. It may be laid down as general rule that an 

alleged offender is deemed to have acted under that state of things which he 

in good faith and on reasonable grounds believed to exist when he did the act 

alleged to be an offence. Section 79 is attracted where the circumstances 
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showed that the accused acted under a bona fide belief that he was legally 

justified in doing the act owing to ignorance of the existence of relevant facts, 

or mistake as to them. [789A-E; 790A] 

Rattan Lal and Dhirajlal's Law of Crimes, 23rd edn., p. 199 and Russel on 

crimes, vol. 1, p. 76; 79 relied upon and Emperor v. Jagmohan Thukral & Anr., 

AIR (1947) All. 99, Dhara Singh v. Emperor, AIR (1947) Lahore 249 and 

Chiranji v. State, AIR (1952) Nag. 282, distinguished. 

47. The onus to establish the facts to sustain the plea of mistake of fact 

under s. 79 lay on the respondent and he had to establish his plea of 

reasonable probability or, in other words, on preponderance of probability 

either by adducing evidence or by cross-examining the prosecution witnesses.  

48. In the instant case there is no any evidence either direct or 

circumstantial to indicated accused as an innocent. 

49. In the instant case, the plea taken by accused in U/S 313 Cr.P.C. that 

he assaulted the deceased as because she (deceased) did not allow him to 

cohabit. So, he frustrated as the very purpose of marriage is failed. He further 

stated that  according to his mother-in-law, deceased was a transgender. The 

deceased did not sleep with him. The deceased used to sleep with his mother. 

He again stated that he has assaulted her not with intention to kill her. Out of 

anger he lost his sense and power of thinking. It appears from the case record 

and evidence that anger and anxiety leading to frustration to limitless extent 

was developed inside the mind of the accused. But, law  does not permit 

anybody to take life of any one. How much the frustration and stress may be 

feel by any one. Besides, the plea taken by accused cannot be believed since 

there is no cross-examination of any prosecution witnesses  or accused has 

proved the pleas by way of adducing evidence. Hence, accused act cannot be 

falls U/S 79 of the IPC.  

50. In this connection, I may cited a case law viz State of U.P. Vs. Lakhmi, 

reported in AIR 1998 SC 1007, where it has been held – 

“The mere fact that accused adopted another alternative defence during his 

examination under S.313 of the Cr.P.C. without referring to Exception No.1of 



 19 

S.300 of the I.P.C. Code is not enough to deny him of the benefit of the 

Exception, if the Court can cull out materials from evidence pointing to the 

existence of circumstances leading to that exception. It is not the law that 

failure to set up such a defence would foreclose the right to rely on the 

exception once and for all. It is axiomatic that burden on the accused to prove 

any fact can be discharged either through defence evidence or even through 

prosecution evidence by showing a preponderance of probability.” 

51. In the instant case, as discussed above, all the witnesses stated that as 

the deceased did not allow the accused to cohabit even she always avoided to 

share in conjugal for which he (accused) always angreed and anxiety leading 

to frustration. But law does not permit any body to take life of any one; how 

much the frustration and stress being feels by the person. In stead of  taking 

law in to the hands of the accused he could take recourse to appropriate civil 

remedy by divorcing the deceased if his lamentation is correct. In stead of that 

he took the barbaric way of killing his wife.  

 

52. It has been held in State of Andhra Pradesh Va. Rayavarapu Punnayya, 

reported in AIR 1977 SC 45, where in it has held –  

“Whenever a court is confronted with the question whether the offence is 

“murder” or culpable homicide not amounting to murder” on the facts of a 

case, it will be convenient for it to approach the problem in three stages. The 

question to be considered at the first stage would be whether the accused has 

done an act by doing which he has caused the death of another. Proof of such 

casual connection between the act of the accused and the death, lends to the 

second stage for considering whether the act of the accused amount to 

“culpable homicide” as defined in S.299. If the answer to this question is prima 

facie found in the affirmative, the stage for considering the operation of S.300, 

I.P. Code, is reached. This is the stage at which the Court should determine 

whether the facts proved by the prosecution bring the case within the ambit of 

any of the four clauses of the definition of “murder” contained inS.300. if the 

answer to this question is in the negative the offence would be “ culpable 

homicide not amounting to murder”, punishable under the first or the second 

part of S.304, depending, respectively, on whether the second or the third 

clause of S.299 is applicable. If this question is found in the positive, but the 
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case comes within any of the exception enumerated in S. 300, the offence 

would still be “culpable homicide not amounting to murder”, punishable under 

the first part of S. 304, I.P. Code.” 

53. In the aforesaid case the Hon’ble Apex Court pleaded to hold that- 

“For the purpose of fixing punishment, proportionate to the gravity of this 

generic offence, the Code practically recognizes three degress of culpable 

homicide. The first is, what may be called “culpable homicide of the first 

degree” this is the gravest from of culpable homicide which is defined in S. 300 

as “murder” the second may be termed as “culpable homicide of the second 

degree”. This is punishable under the 1st part of S. 304. Then, there is culpable 

homicide of the third degree. This is the lowest among the punishment 

provided for the three grades. Culpable homicide of this degree is punishable 

under the second part of S. 304.” 

 

 

54.  In the instant case, as discussed above, there is complete absence of 

good faith on the part of the accused. Undoubtedly the relation between the 

deceased and accused became strange only because the deceased being wife 

of the accused did not co-operate in conjugal. However, accused himself 

admitted in his statement U/S 313 Cr.P.C., even in other evidence, that out of 

anger and frustration he lost his sense and power of thinking caused assault to 

deceased, as a result she had died.  

55.  It cannot be said that  the accused had taken undue advantage or 

calculatedly acted in a cruel and unusual manner. In the premises, the accused 

must be held guilty of only culpable homicide not amounting to murder 

punishable U/S 304, Part I of the IPC. 

56. Under such circumstances, accused is held to be guilty and convicted 

for offence U/S 304 Part I of the IPC.  

57. Heard accused on the point of sentence, where he stated  that he is to 

look after his whole family including the old aged mother. So, praying for 

leniency.  

58. In considering the circumstances leading to commission of offence, I 

convict the accused Indra Das U/S 304 Part I of the  IPC and sentenced him to 



 21 

rigorous imprisonment for 7(Seven) years and also to pay fine of Rs.1000/- 

(Rupees one thousand) each, i/d rigorous imprisonment for 1 (one) month.  

59. The period of detention of the accuseds during investigation, enquiry or 

trial, if any, be set off against the substantive sentence of imprisonment U/S 

428 Cr.P.C.  

60. The accused/convict is sent to prison to serve the sentence. 

61. Seized article be destroyed in due course of time. 

62. Let a free copy of judgment and order be served to the accused.  

63. Let another copy of judgment and order be sent to the ld. District 

Magistrate,Udalguri, under the provision of section 365 Cr.P.C. 

64. Let the GR case No.859(A)/13 be sent to the ld. Chief Judicial 

Magistrate, Udalguri, alongwith a copy of judgment.  

65. Given under my hand and seal of this court on this the 5th  day of 

August,2015 at Udalguri Court. 

 

 

                          (A.K.Borah)                                                                                                                                         

  Sessions Judge, 

  Udalguri, BTAD. 
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  A P P E N D I X 

 

Sessions 193(DU)13 

 

A. Witnesses for the prosecution:- 

 

1. P.W. 1- Dr. Jayanta Kr. Deka 

2. P.W. 2 – Hem Ch. Deka 

3. P.W. 3- Smti. Bhagawati Das 

4. P.W. 4- Minarul Hoque 

5. P.W. 5- Inamul Hoque 

6. P.W. 6- Sangita Biswas 

7. P.W. 7- Ghana Kt. Sarma 

8. P.W. 8- Karun Ch. Deka 

9. P.W. 9- Amarjyoti Baruah 

10.P.W.10- Mamtazuddin Ahmed 

11. PW.11- Sri Mahendra Kalita 

12. PW.12- Prasanna Sarma 

 

 

B. Witnesses for the court: --  

 

  None 

 

 

C. Witnesses for the defence: --  

 

  None 

 

 

D. Exhibits for the prosecution:- 
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1. Ext.1 – P.M.Report 

2. Ext.2- Seizure list. 

3. Ext.3- Sketch Map 

4. Ext.4- Inquest report 

5. Ext.5- Statement of witness Sangita Biswas. 

6. Ext.6- Statement of witness Hem Ch. Deka. 

7. Ext.7 - Ejahar. 

8. Ext.8 – GD Entry. 

9. Ext.9- U/S 164 Statement. 

10.Ext.10- Summons to witness Paritosh Dey. 

11. Ext.11- Charge-sheet.  

 

D. Mat. Exhibits: None. 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

         Dictated and corrected by me 

      and each page bears by signature. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

         Udalguri, BTAD. 

Transcribed and typed by me:-  

 

(Jitumani Sarma/Steno.)  
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